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FRAP 40(b) STATEMENT & INTRODUCTION

Cahfornia requires public schools to hide children’s expressed
transgender status at school from their own parents—and even to
facilitate those children’'s “social transition” over their own parent's
express objections—in flagrant wviclation of parents’ longstanding
constitutional rights.

The real-world effects are pernicious—and exigent. Plaintiffs John
and Jane Poe were not told that theiwr jumor-high daughter was bemng
treated as male at school for most of a year. Only after she attempted
sulcide did they learn the truth. Unable to afford private school. thas
devout Catholic family transferred her to another public school. expressly
requesting notice of her gender expression and the use of her legal name
and biological pronouns. That school refused. citing the State’s policies.
To this day. the Poes continue to be left in the dark regarding their
daughter’s gender presentation at school.

Teachers also face a direct collision of duty and conscience. Two
Christian middle school teachers, Plaintiffs Elizabeth Mirabelli and Lor
Ann West, were presented with a list of seven students transitioning
genders, six of whose parents were unaware. See 5-Plt. Exs-1123-24 (hst).
Their school required them to use one set of names and pronouns 1n class
and another when calling parents. Believing this constituted systematic
deception. they sought rehef mm Apml 2023 and won a preliminary

mnjunction 1 September 2023.
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Because the problem stems from a single consistent statewide
policy and practice (heremnafter the “Policy”), the above-referenced
parents and four teachers brought a class action against Califormia
Department of Education ("CDE") officials and the Attorney General
("Defendants”) to enjoin its enforcement as to those parents and teachers
who “object” to the Policy's applhication against them. After full discovery
and a searching review of the record. the district court held the Policy
violates Plaintiffs’ and class members First and Fourteenth Amendment
rights and entered a tailored multipart permanent njunction—
mcluding. at long last, for Mr. and Mrs. Poe, who were pleading for relief
"now and without “[a]lny further delay”™ as they =zeek to save their
daughter’s life. 5-Plt.Exs-1247.1

Yet. on Monday, a panel of this Court granted Defendants’ motion
for a stay of the mmjunction 1n its entirety on grounds that disregard en
banc decisions of this Court and U.S. Supreme Court precedent.
Specifically, despite the named Plaintiffs’ undisputed standing. the panel

stayed the entire injunction because some absent class members (which

1 The permanent injunction forbids (1) misleading parents about their
minor child’s gender presentation at school; (2) using transgender names
or pronouns when parents have objected: (3) requuring teachers to use
transgender names and pronouns for children whose social transitions
are concealed from theiwr parents; and (4) interfering with teachers
communilcating with parents about their child’s gender incongruity. The
mjunction further requires that (5) state training materals be updated
to reflect that parents have a federal constitutional rght to be informed
of their child's gender incongruence. 1-Plt.Exs-9-10.

2
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1t 1ncorrectly deseribed as “every’ public school parent and teacher in
Calhifornia) allegedly lack standing. Ord.6-7. The panel 1gnored thas
Court’s recognition that “only one plaintiff need demonstrate standing”
even ~where a class sought mjunctive or equitable rehef.” Olean
Wholesale Grocery Coop., Inc. v. Bumble Bee Foods LLC, 31 F.4th 651,
682 n.32 (9th Cir. 2022) (en banc). Regardless. the district court’s class
certification mghtly found common 1injury under Rule 23—which 1s why
this Court does not require absent class members to separately
demonstrate Article III standing.

The panel also held the injunction allegedly violates Supreme Court
admonitions against nationwide mmjunctions not taillored to “the specific
harm alleged.” Ord.7-8. But that 1gnores the Court’s express approval of
mnjunctive relief for certified classes suffering common myuries, Trump v.
CASA, Ine., 606 U.S. 831. 849-50 (2025), which the district court
diligently and correctly found here. 1-Plt.Exs-74-92. Commeon mmjury 1s
even more clearly present after Mahmoud. Indeed. the challenged Policy
“substantially mterfere[s] with [Parent Plaintiffs’ and class members]
ability to direct the religious development of their children™ at school.
Mahmoud v. Taylor, 606 U.S. 522, 554 (2025) (cleaned wup). That
fundamental burden 1s the same for all religiouzly objecting parents.

The panel's merits analysis was no less flawed. For starters, it
erievously misread Mahmoud. The panel applied an unpublished.

divided Sixth Circwit opmion to cabin Mahmoud's reach =solely to
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“coercive ‘curricular requirements.” 1n alleged contrast to “operational
policies that involve no nstruction.” Ord.11l. The panel i1gnored
Mahmoud s underlying requirement of strict scrutiny whenever (as here)
“zovernment policies” “substantially interfer[e] with the rehigious
development of parents’ children™ at school. 606 U.S. at 546, 564-65.
Accord Wisconsin v. Yoder. 406 U.S. 205, 211 (1972) (applying strict
serutiny where neither the “curriculum or secial environment” of modern
school were consistent with parent plaintiffs’ religious behefs) (emphasis
added); Miller v. MeDonald. -- S. Ct. --, No. 25-133. 2025 WL 3506969
(2025) (vacating in hght of Mahmoud lower court judgments against
Amish parents’ challenge to New York student vaccine mandate).

The panel also wrongly believed Defendants made a “strong
showing” they will prevail against the parents’ substantive due process
claim based on a novel First Circuit holding that facilitating a minor's
“transition” at school 1s not “medical treatment” and thus not subject to
parental control. Ord.9 (citing Foote v. Ludlow Sech. Comm.. 128 F.4th
336 (1st Car. 2025), pet. for cert pending (No. 25-77)). The panel flat-out
1gnored this Court's contrary conclusion that transition 1s medical
treatment, in Doe v. Horne, 115 F.4th 1083, 1107 n.13 (9th Cir. 2024).
Nor did the panel address at all parents’ long-recognized fundamental
right to direct theiwr children's education and upbringing. E.g., Pierce v.
Soc’y of Sisters, 268 U.S. 510, 534-35 (1925).
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This case also raises questions of exceptional 1mportance.
Challenges to similar policies at schools 1n other states are preoccupyving
Circuit and district courts nationwide, as well as the Supreme Court.
And, as mentioned. the resulting harms to parents and students are
1rreparable and exigent. Here, the panel bhithely stayed the injunction
even as to named Plaintiffs because the challenged policy has an
undefined “compelling need” exception. Ord.8, 11-12. The panel entirely
disregarded Defendants own guidance stating such a need will be “very
rare.” 9-Plt.Exs-2132. Indeed. schools are still refusing to allow Plaintiffs
to further know about, and have a say in. their own children’s efforts to
socially transition at school, even after one of them attempted suicide.?
This Court should reconsider the matter en banc and vacate the stay.

LEGAL STANDARDS

To obtain a stay pending appeal. courts consider (1) whether the
stay applicant has made a strong showing that he 1s likely to succeed on
the merits: (2) whether the party will be irreparably harmed without a
stay: (3) the balance of harms 1n 1ssuing a stay; and (4) the public interest.
Nken v. Holder. 556 U.S. 418, 434 (2009). The last two factors merge

where, as here, the government 1s the opposing party. Id. at 435.

2 There are no exigent countervailing harms to the state. Indeed.
Defendants previously insisted that all of Plaintiffs’ challenges to the
Policy were “moot” because the “"FAQ guidance” reflecting that Policy was
“unequivocally ... no longer in effect.” 4 Plts. Exs-764, before withdrawing
their mootness argument only in November 2025.

5
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BACKGROUND & PROCEDURAL HISTORY

A. In 2016, the CDE published a new Legal Adwvisory and an
accompanying FAQs page regarding the rights of transgender students,
whose purpose was “to provide Califormia school districts with updated
guldance on the mimimum requirements for compliance with Califorma’s
prohibition on gender 1dentity discrimination.” 9-Plt.Exs-2124. The page
also linked to model board policies and model admimistrative regulations.
9-Plt.Exs-2136. Concerning both the FAQs and the linked model policies,
the Legal Adwvisory stated that “[1]t 15 recommended that these materals
are reviewed ... to ensure compliance with the educational equuty and
nondizerimination requirements of California law. 9-Plt.Exs-2125. The
CDE'’s interpretation of Califormia law 1s binding on school distrets. who
have “a minmistermal duty under state law to comply with the CDE’s
corrective actions.” 9-Plt.Exs-2143-50.

In the FAQs. the CDE stated that (1) “school districts should accept
and respect a student’'s assertion of their gender identity where the
student expresses that identity at school.”? (2) “schools must consult
with a transgender student to determine who can or will be informed of

the student’s transgender status. if anvone. including the student’s

# Califormia prohibits diserimination based on “gender 1dentity” 1n public
schools, Cal. Educ. Code §220. with gender identity defined as “a person’s
1dentity based on the individual’'s stated gender i1dentity ... without
regard to any contrary statement by ... a famly member.” Cal. Code

Regs. tat. 22, §83001(g)2).
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family™: (3) “schools are required to respect the lhmitations that a
student places on the disclosure of their transgender status. ineluding
not sharing that information with the student’s parents” except 1n
the “very rare” situations where “there is a speecific and compelling
‘need to know™; and (4) “[a] transgender student’s mght to privacy does
not restrict a student’s right to openly discuss and express their gender
1dentity or to decide when or with whom to share private information.”™ 9-
Plt.Ex=-2130-33 (emphasis added). The “compelling” interest exception
comes from judicial interpretations of the Privacy Clause of the
California Constitution. Hill v. NCAA, 7 Cal. 4th 1. 47 (1994); Am. Acad.
of Pediatrics v. Lungren. 16 Cal. 4th 307, 330 n.15 (Cal. 1997).

Relying on the CDE, Attorney General Bonta also posted a page on
the California DOJ website stating that no school has the right to “out™ a
student without his or her permission, mecluding to the students
“parents” absent a “very good reason.” 10-Plt.Exs-2383-89, 2481-85.

B. Plaintiffs Elizabeth Mirabelli, Lor1 Ann West, Jane Boe, and
Jane Roe are teachers from the Escondido Union School District
("EUSD"). a K-8 district in San Diego County that serves roughly 14.000-
16,000 students. 1-Plt.Exs-52-55; 22-Plt.Exs-5518-21. 5540 (Complaint):;
4-Plt.Exs-966-1051; 5-Plt.Exs-1053-1238 (declarations). They alleged
that forced compliance with the policies violated their Free Exercise and
Free Speech rights and sought relief under 42 U.S.C. §1983, pointing to

the principle of subsidiarity. The Poe Family and the Doe Family. both
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devoutly Catholic. later joined this lawsuit as Parent-Plaintiffs. 1-
Plt.Exs-43-45, 101-02: see 5-Plt.Exs-1239-1313; 3-Plt.Exs-605-10
(declarations).

The Poe Family's daughter (“Child Poe”) attended Clovis Unified
School District ("CUSD”) schools and began 1dentifying as transgender
upon entering seventh grade in Fall 2022. She socially transitioned for
that entire academic year without her parents’ knowledge or consent. In
March 2023, her parents obtained counseling for her because they could
tell she was unwell but did not know why. Only when Child Poe
unsuccessfully attempted suicide s1x months later did doctors inform her
parents about her ongoing gender transition at school.

After Child Poe was released from the hospital. her parents moved
her to CUSD’s online public school and then to Yosemite Valley Charter
School (YVCS )—another online school. But CDE’s Parental Exclusion
Policy dogged them at each step. Because the Poes cannot afford private
school, they have repeatedly instructed YVCS that they do not consent to
her tran=sition. But YVCES has 1gnored their instructions.

The Doe Family's daughter ("Child Doe”) attends Pasadena Unified
School District ("PUSD™) schools. She began identifying as a boy at
school, without informing her parents, sometime during her fifth-grade
vear starting Fall 2020. Her transgender identity intensified when she
started sixth grade. In September 2021, Child Doe informed her parents

she was transgender. Her parents suggested that they should. as a
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family, take time to think about and discuss her feelings before taking
any action. As a result, they behieved Child Doe’s school was not actively
socially transitioning her.

The next yvear, when their daughter was 1n seventh grade. Child
Doe’s parents discovered that her school had been socially transitioning
her without their permission. They confronted the principal. who demed
the transitioning was occurring at school even while admitting that, if it
were, 1t would be kept secret pursuant to the CDE’s Parental Exclusion
Policy. Towards the end of seventh grade. Child Doe appeared to desist
from the 1dentity and informed her parents that she was not transgender.
But then. near the end of eighth grade, her parents discovered she had
re-transitioned at school. They moved her to a new school withan PUSD
because they cannot afford private schooling. Presently, they believe she
has re-desisted but cannot know because PUSD continues to follow the
CDE’s Parental Exclusion Policies.

C. Plaintiffs Mirabell and West filed this action on Aprl 27, 2023.
and promptly moved for a preliminary injunction. In September 2023, the
district court held Mirabellh and West had standing to sue the CDE
Defendants. granted a preliminary injunction. and denied the CDE
Defendants’ motion to dismiss. 1-Plt.Exs-138. Later, with other teachers
(Jane Boe and Jane Roe) and parents (the Poe Family and the Doe

Family) seeking to join the action, in June 2024, Plaintiffs moved to

















































































