
S
ocial networking sites like MySpace.com, Facebook.com, and 
YouTube.com are central means of communication and social-
ization for students in California’s schools. These “e-commu-
nications” also pose substantial challenges to school districts 
concerning student discipline.

Problematic student e-communications take the form of adolescent 
ridiculing, taunts, impersonations, harassment and threats of physical 
violence. The e-communications often originate off campus and outside 
of the school day, but are often accessible to anyone on the Internet.

School administrators receive complaints from students, parents and 
teachers that students’ e-communications are negatively impacting the 
individual targets of the speech and disrupting the school environment. 
The targets demand that schools take disciplinary action against the 
student speakers.

School offi cials then face two precarious alternatives. They can do 
nothing and face public outcry for not taking the necessary steps to pro-
tect students and staff, or they can proceed to impose discipline against 
the student speaker at the risk of legal challenges for acting outside of 
their jurisdiction or violating the student’s free speech rights.

While no published judicial decisions have resulted from a school’s 
decision not to take disciplinary action against students under these cir-
cumstances, the past 10 years have produced a steady stream of case 
law regarding decisions to impose discipline. These decisions hinge 

upon whether disciplining students for speech originating off campus 
violates the student speaker’s free speech rights.

With no U.S. Supreme Court decision on point, courts generally 
analyze the student speech question under the Supreme Court’s Tinker 
v. Des Moines Independent Community School District, 369 U.S. 503 
(1969), substantial disruption of school activities standard; the Bethel 
School District v. Fraser, 478 U.S. 675 (1986), lewd, vulgar, or plainly 
offensive standard or the true threats standard.

The speech question is often closely entangled with the separate 
issue of whether student discipline for off-campus speech is within the 
jurisdiction of schools in the fi rst place.

With the growing prevalence of e-communications resulting in calls 
for student discipline, the California Legislature joined the mix in 2008, 
passing Assembly Bill 86, which made “cyberbullying” by “electronic act” 
a basis for student discipline under the Education Code effective Jan. 
1, 2009. Notably, legislative commentators and opponents to AB 86 
indicated it would be hard for school offi cials to implement the bill to the 
extent they cannot determine whether the electronic act (e-communica-
tion) occurred on school grounds, and that discipline under the bill may 
violate a student’s free speech rights.

Recently, in J.C. v. Beverly Hills Unifi ed School District, 08-03824 SVW 
(CWx) (C.D. Cal. Nov. 16 & Dec. 9, 2009), the U.S. District Court for the 
Central District of California issued two separate orders signifi cant to 
schools’ discipline of students for e-communications and cyberbullying 
originating off of school grounds. Reviewing the constantly developing 
legal landscape on the issue of student discipline for e-communications, 
the court conducted one of the most comprehensive judicial analyses on 
this topic to date in California.

Plaintiff J.C., a middle school student in the Beverly Hills Unifi ed 
School District, met with friends at a restaurant after school. At the res-
taurant, J.C. videotaped her friends making demeaning remarks about 
another student, C.C. J.C.’s friends commented in the video that C.C. 
was a “slut” and “spoiled,” discussed sexual topics and used profane 
language.

That evening, on her home computer, J.C. posted the video on 
YouTube.com, where it was accessible to the public. J.C. told C.C. and 
various friends about the video. The video received 90 hits that night on 
YouTube.com.

The following day, C.C. and her mother came to school and com-
plained to administrators. C.C. missed a portion of her fi rst period class 
because she was humiliated and hurt but then returned to class. There 
was no evidence that any student viewed the video on school grounds. 
Based on the video, J.C. received a two-day suspension for violation of 
Education Code Section 48900(k) and related school discipline poli-
cies. Subdivision (k) of Section 48900 allows for discipline if a student 
“[d]isrupted school activities or otherwise willfully defi ed the valid au-
thority of supervisors, teachers, administrators, school offi cials, or other 
school personnel engaged in the performance of their duties.”

J.C. fi led suit against the school district in federal court, alleging that 
the discipline imposed violated her free speech rights under the First 

Amendment and her constitutional rights to due process, as well as 
related state law claims. The parties ultimately each fi led motions for 
summary judgment.

In the fi rst of two orders, the J.C. court addressed the parties’ sum-
mary judgment motions in the context of J.C.’s free speech rights. The 
court concluded fi rst that, under proper circumstances, school dis-
tricts can properly discipline students for speech originating off school 
grounds that is subsequently brought onto campus or to the attention of 
school offi cials. This is also the case where off-campus speech would 
foreseeably make its way onto campus.

Second, under Tinker, in such circumstances, discipline does not 
violate the student’s speech rights if the speech caused substantial 
disruption to the educational environment or if it is reasonably foresee-
able that it would do so.

The court identifi ed examples of speech for which it is foreseeable 
that substantial disruption will result, including speech that is violent in 
nature or threatens harm to a specifi c individual. Forseeability of disrup-
tion, however, must be premised upon specifi c evidence and facts, not 
undifferentiated fear. The court also held that the Fraser standard that 
allows schools to discipline students for lewd, vulgar and plainly offen-
sive speech generally does not apply to off-campus speech.  

Under these principles, the court held that the school district violated 
J.C.’s free speech rights when it disciplined her, because substantial dis-
ruption did not result from J.C.’s YouTube.com video. One student’s hurt 
feelings and embarrassment over another’s off campus speech, without 
more, did not warrant school discipline. Nor did J.C.’s video result in any 
form of verbal or physical altercation, or have any effect on classroom 
activities.

The school administrators’ investigation of the video and deliberation 
over whether to implement discipline is in itself insuffi cient to constitute 
disruption of the educational environment. And there were insuffi cient 
facts to reasonably foresee that substantial disruption would occur 
based on the video.

In a separate order, the court addressed the alleged violation of J.C.’s 
federal due process rights under the U.S. Constitution. J.C. alleged that 
her due process rights were violated because, as applied to her, neither 
Education Code Section 48900, subdivisions (k) or (s), nor the school 
district’s student discipline policies, put her on notice that she could be 
disciplined for off-campus speech.

Education Code Section 48900(s), establishes the scope of a 
school’s jurisdiction to institute student discipline, and generally 
provides that a student may only be disciplined for prohibited conduct 
where it relates to a school activity or attendance. Examples listed un-
der the statute considered to be related to school activity or attendance 
include the more obvious, such as while on school grounds and while 
going to or coming from a school-sponsored activity.

J.C. premised her due process claims on the “void-for-vagueness” 
doctrine, under which a rule or regulation is unconstitutional if it does 
not give fair notice of its reach or the scope of its prohibitions. The court 
agreed with J.C. and found that the relevant Education Code provisions 
and the school district’s student discipline policies did not put her on 
notice that she could be subject to discipline for off-campus speech 
and, thus, were unconstitutionally vague.

The J.C. court’s reasoning and analysis provides comprehensive 
guidance on the limit of school jurisdiction to discipline students for 
e-communications originating off campus without violating the students’ 
free speech rights. Whether the legislature’s recent amendment of the 
Education Code to add cyberbullying by electronic act as a basis for dis-
cipline puts students on notice that they could be subject to discipline 
for off campus speech is an issue left unresolved because the discipline 
in J.C. was imposed prior to the effective date of this amendment.

In the meantime, schools must consider whether their existing school 
policies and regulations suffi ciently put students on notice of such 
potential disciplinary consequences for off-campus speech.
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A
t the risk of adding further fuel to a continuing controversy, I 
feel compelled to respond to the series of misleading com-
ments that have been published recently regarding the Cali-
fornia Case Management System (CCMS). There have been 
repeated contentions that CCMS is a “failure” and a waste 

of already scarce judicial branch resources. I have more than passing 
familiarity with the issue, since I have served on the Court Technology 
Advisory Committee to the Judicial Council (CTAC) since 1999 and have 
seen the California Case Management System (CCMS) develop from its 
genesis in 2001. It has been an increasing matter of concern to me to 
see the misinformation disseminated over the past several weeks gain 
credibility and acceptance simply by virtue of repetition, without appar-
ent regard for the facts.

The oft repeated assertion is that CCMS is a failed system that is over 
budget, over time, and does not meet user needs. Those assertions, 
however, are typically made by those with little or no knowledge of, or ex-
perience with, the system, and frankly based on what seem to be other 
agendas. In my opinion, CCMS has become simply a proxy for other 
issues and grievances that the most vocal critics appear to have. So far 
every development milestone has been met, and the claim that CCMS 
does not meet user needs is simply untrue. While it is certainly true that 
the Sacramento Superior Court has experienced problems in its imple-
mentation of the current version of CCMS, it is worthwhile noting that it 
was the Sacramento Court that asked to be added to the group of early 

adopter courts because its existing system was failing and it had an 
immediate need, and it was the Sacramento Court that insisted on doing 
its own implementation without outside assistance. Although I cannot 
speak to the specifi cs of the unique problems Sacramento has had, I do 
know that the major courts who have been in the lead on this project, 
and in particular the Superior Courts in Orange County, San Diego, 
and Ventura, use the current version of CCMS successfully on a daily 
basis, and are looking forward to the expansion of the system in its fi nal 
version to all case types. If you ask the Presiding Judges and the Court 
Executive Offi cers in these counties, or their judges using the system to 
run daily courtroom calendars, you will get a very different view than that 
heard from Sacramento. The fact is that the current version of CCMS 
in use in these courts now handles what amount to approximately 25 
percent of all civil fi lings in the state effi ciently and effectively.

I served on the Court Technology Committee at a time when we were 
struggling with trial court unifi cation and myriad case management sys-
tems were in use in what had been almost 235 jurisdictions, consisting 
of separate municipal and superior courts, before unifi cation. Many were 
home grown products barely suffi cient for a small local court, some were 
archaic systems used jointly with agencies of county government, and 
there were a handful of larger commercial vendors who were never able 
to provide a product compliant with the minimum performance require-

ments for the largest judicial system in the 
country. In Contra Costa County, where I 
served as a trial judge and as the presiding 
judge, we still have one county mainframe 
based system for criminal cases that the 
District Attorney, Public Defender, and Pro-
bation Department are all now abandoning, 
a separate system for civil and family law 
cases, and yet another for juvenile matters, 
none of which is capable of communica-
tion or information sharing with the others. 
Statewide, our courts are still operating 
more than 70 different case management 
systems with approximately 130 variations. 
No private sector enterprise would consider 
operating its business in such a fashion, 
and would likely not survive for long in a 
competitive environment if it did.

In 2001 we were advised by the Gover-
nor’s offi ce that the Governor would not 
support in his budget the growing cost to 
the judicial branch to maintain these failing 
and inadequate systems. Our goal, and our 
direction from the executive and legislative 
branches, was then to develop a modern 
business management system, not just 
an event calendaring system, which would 
meet the needs of all courts of this state, 
now and into the future. The system has 
been developed in cooperation with all 
trial courts, with governing committees of 
local presiding judges and court execu-
tive offi cers. User groups of both court staff and judicial offi cers are 
directly participating to make sure that the resulting product met the 
needs of the entire court system. We have also worked with our justice 
partners, who strongly support the implementation of CCMS, to provide 
for accurate and timely data exchanges at all levels. CCMS will interface 
with sheriffs, probation, parole, correctional institutions, and other law 
enforcement agencies to provide offi cials in those agencies with up-to-
the-minute data about court orders, convictions, probation terms, and 
sentencing. CCMS will connect with the Department of Justice’s domes-
tic violence and protective order registry, providing real-time updates of 
all orders across the state regardless of where the court orders were 
imposed. It will also interface with Department of Justice’s criminal his-
tory database to provide law enforcement offi cers with current informa-
tion about criminal convictions.

There have been what I consider undeserved cheap shots at our devel-
opment partner, Deloitte Consulting. I can only say that, in my personal 
opinion, they have been responsive and timely in their performance, and 
are delivering a superior product that meets our specifi cations. I have 
personally seen what is currently available from commercial software 
vendors in the legal markets, and what other states have done. I can 
confi dently say that what we have developed so far, and what we will 
soon have, is far superior to any alternatives available to us.

There has been a great deal of hyperbole about cost. When we fi rst 
received the impetus from the executive and legislative branches to take 
this direction, we were provided with only about $21 million to initiate 
the project. We have received no additional special funding for a project 
of this magnitude, and have been forced to take a “pay as you go” ap-

proach. The remaining development contract costs are approximately 
$18 million. It is the collective migration costs in each county that has 
been the most diffi cult element to accurately quantify, and it is these 
costs that have required us to defer implementation beyond our 2013 
goal of statewide adoption.

Technology is never an end in itself. Our focus has been to enhance 
court operations and service to the public through adoption of modern 
technology tools and practices. At a time when we are being forced to 
do more with less, CCMS will give us that ability. One clerk in Orange 
County recently told us that she now accomplishes in two hours what 
used to require a full day. When fully implemented throughout the state, 
the public and the bar will be able to access the courts electronically 
at any time, and our judges will have accurate, timely, and meaningful 
information about the cases before them, as well as any other related 
matters that may be pending in other courtrooms or in other counties. 

The former Chief Information Offi cer for the state, Clark Kelso (who 
despite allegations by some to the contrary is quite familiar with CCMS, 
and who receives not one penny of judicial branch funds) has recognized 
how important this effort is, not just for the judicial branch, but for other 
branches and agencies of state government who must work with the 
courts. The state Offi ce of Technology Services has been asked by the 
legislature to review the status and progress of CCMS, and we are work-
ing closely with that offi ce to ensure that the legislature has an accurate 
picture of what has been done, and what is being done. It is entirely 
appropriate that we be accountable for the public funds devoted to this 
or any other project, and I am confi dent that we can demonstrate that 
those funds have been, and are being, well spent for the benefi t of the 
public we serve.
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