Attorney General Takes Hardline Position on Permissible Use
of School Bond Premium

May 31, 2022 On May 19, 2022, the California Attorney General (AG) published Opinion No.
Number 24 14-202, stating that premium generated from the sale of school district general
obligation bonds cannot be used for any purpose other than to pay debt
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School districts, like most public agencies in California, are required to obtain

Kip Pinette voter authorization in order to issue general obligation bonds. Such bonds are
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authorized by the voters up to a specific maximum principal amount and are
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repaid by taxes levied on property within the issuing district. School districts in
California commonly sell general obligation bonds at a “premium.” “Premium”
refers to the portion of the bond purchase price that is in excess of the
principal amount of the bonds. Since bond premium is not part of the
principal, it does not get repaid. In theory, bonds that generate premium are
issued at interest rates higher than the bonds would be if they were sold “at
par” (i.e., with no premium).

Sacramento Office

Schools generally have little incentive to increase interest rates for the purpose
of generating more premium (and thus more sale proceeds), because the
California Legislature has placed limits on the use of premium, requiring that
premium received by the school district from the sale of general obligation
bonds must be deposited into the debt service fund and used to repay the
bonds. One common practice in California, however, has been to use premium
to pay underwriter’s discount (“takedown” fees charged by municipal
underwriters), bond insurance policy premiums, and sometimes other costs of
issuing the bonds, prior to depositing the balance of the premium in the school
district’s accounts to be used for debt service.

AG Opinion No. 14-202



In the opinion of the AG, paying underwriter’s discount and/or costs of issuance from the bond
premium, is not consistent with the law. While practitioners have commonly read the larger
statutory framework as permitting this practice, the AG has taken a strict position contrary to the
common approach, and has opined that all premium generated from the sale of school district
general obligation bonds must be deposited in the debt service fund, and no portion of the
premium can be first diverted to any other use. In other words, premium cannot be used to pay
underwriter’s discount, bond insurance, or other issuance costs, according to the AG.

AG opinions do not carry the force of law. Nevertheless, in the absence of controlling authority, an
AG opinion on a given matter is considered persuasive to a court. Moving forward, school districts
should consult with bond counsel to assess their practices around the use of premium.

Lozano Smith's Public Finance Practice Group

Lozano Smith’s Public Finance Practice Group is comprised of attorneys who are recognized experts
in municipal finance and who regularly assist California public entities, including cities, counties,
school districts, and special districts, with the issuance of municipal debt vehicles. If you have any
guestions about the issuance of municipal securities, or any matter related to public finance
generally, please contact one of our eight offices located statewide and ask to speak to a member
of our Public Finance Practice Group.

Lozano Smith provides bond counsel, disclosure counsel, and special financing counsel services and
advice to California public agencies. Lozano Smith conducts bond workshops across the state,
covering topics that include:

Elections: Timelines and Requirements

Bonds: Types, Validity and Tax Treatment

Roles and Responsibilities: Committees, Consultants and Counsel

Disclosure and Record-Keeping: Regulations and Legal Considerations

Statewide Bonds: Matching and Impact

Related Resources

If you have any questions about this Attorney General Opinion, or about public finance matters in
general, please contact the authors of this Client News Brief or an attorney at one of our eight
offices located statewide. You can also subscribe to our podcasts, follow us on Facebook, Twitter
and LinkedIn or download our mobile app.



http://www.lozanosmith.com/contact.php
http://www.lozanosmith.com/contact.php
http://www.lozanosmith.com/podcast
http://www.facebook.com/LozanoSmith
https://twitter.com/lozanosmith
https://www.linkedin.com/company/lozano-smith/
http://itunes.apple.com/us/app/lozano-smith-client-news-briefs/id496207221?mt=8

As the information contained herein is necessarily general, its application to a particular set of facts and
circumstances may vary. For this reason, this News Brief does not constitute legal advice. We recommend
that you consult with your counsel prior to acting on the information contained herein.



